MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI

BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 458 OF 2012

Chandrakant s/o Sonu Gurao,
Age. 60 years, Occ. Pensioner,
R/o Dhamangaonk, Awari Road,
AT Post Akole, Tg. Akole,

Dist. Ahmednagar.

(1)

(2)

3)

VERSUS

The State of Maharashtra,

Through Chief Presenting Officer,
Maharashtra Administrative Tribunal,
Bench at Aurangabad.

The Collector,
Ahmednagar.

The Tahsildar,
Sangamner, Dist. Ahmednagar.

DIST. : AHMEDNAGAR

-- APPLICANT

-- RESPONDENTS

learned Advocate for the

Shri S.K. Shirse, learned Presenting Officer for
respondents in both the matters.

(4)  Accounts Officer,
Pay Verification Unit,
Collector Office Compass,
Nasik..
APPEARANCE : Shri V.B. Wagh,
applicant.
CORAM

HON’BLE SHRI J. D. KULKARNI, MEMBER (J)
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JUDGMENT

(Delivered on this 27" day of January, 2017)

1. The applicant was initially appointed as a Talathi on 2.12.1972 and
on completion of 12 years of service and in view of G.R. dated 8.6.1995
the benefits of the said G.R. were extended to the applicant on
2.12.1995. The time bound promotion scale was granted to the applicant

in view of the said G.R. on 8.6.1995 w.e.f. from 1.10.1994.

2. On 25.5.2005, the applicant was considered for regular promotion
by the res. no. 2 and was promoted to the post of Circle Officer. On
31.10.2008, the applicant submitted an application for voluntary
retirement and the same was extended and the applicant was relieved on

1.11.2008.

3. According to the applicant, before his voluntary retirement i.e. on
7.7.2008 a decision was taken to recover the excess payment made to
the applicant on the ground that the applicant was not entitled to the
promotional scale from 1.10.1994 to 25.2.2005 and vide the impugned

order dated 7.7.2008 the recovery was directed.

4. On 1.4.2010, the Government reissued the G.R. in respect of grant
of benefits of second time bound promotion. The applicant was, in fact,
entitled to second time bound promotion as per G.R. dated 1.4.2010, but
the said benefit has not been extended to the applicant and, therefore,

the applicant was constrained to file this original application.
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5. The applicant has claimed that the impugned communication dated
7.7.2008 was issued by the res. no. 3 regarding recovery of excess
amount of pay be quashed and set aside and the respondents be
directed to grant the benefit of G.R. dated 1.4.2010 and to extend the

benefit of the same to the applicant.

6. The applicant has also claimed that the respondents be directed to
revise and re-fix the pension by taking into consideration the applicant’s
period from 1.10.1994 to 2005 by granting him time scale and to pay the
amount of arrears thereof to the applicant and revised his pay scale as
per the 6™ Pay Commission and further to direct the respondents to

refund whatever amount recovered from the applicant.

7. The res. nos. 2 & 3 have filed affidavit in reply and stated that the
applicant was working as a Talathi and in fact was not eligible for
promotion. In the year 1993, he has voluntarily waived his right for
promotion and has not accepted the regular promotion granted to him.
The necessary entry to that effect has been taken in the service book
and, therefore, he was not entitled to the benefits of the first time bound

promotion scheme.

8. It is further stated that the clause 2 (7) of the G.R. dated 8.6.1995
makes it clear that, if an employee refused to accept the regular

promotion, then he is not entitled for the benefits of G.R. for time bound
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promotion. Since, the applicant refused to accept the regular promotion,

he was not entitled to the first time bound promotion.

9. The fact of non acceptance of regular promotion was brought to the
notice of the competent authority and, therefore, vide order dated
7.7.2008 the benefit of first time bound promotion granted to the applicant

were withdrawn.

10. The res. no. 4 has also filed affidavit in reply and reiterated the fact
that the grant of benefits of first assured career progression scheme was
withdrawn, since the applicant refused to accept the regular promotion.
The excess amount has been recovered since the applicant was not

entitled for the benefit of first time bound promotion scheme.

11. The learned Advocate for the applicant submits that the applicant
has retired on 1.11.2008. He invited my attention to the minutes of the
meeting dated 25.4.1997 (paper book page 54 & 55) and submitted that
the applicant was found eligible for promotion in the said meeting for the

post of Circle Officer and his name stands at sr. no. 28.

12. There is no dispute that the applicant was found fit for promotion. It
is also not disputed that the applicant was earlier granted time bound
promotion in view of the order dated 24.1.1997 w.e.f. 1.10.1994.
However, earlier though the applicant was promoted regularly, it seems

that, he did not accept the said regular promotion. The entry to that effect
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has been taken in the service book of the applicant and copy thereof has
been placed on record of this original application at paper book page 56,

which is as under :-

“sft. A.0A.IRA, AR Afett 3.f.31. FoEHER HWE1 Al HSA U B.
il /30RAT/9/98019/R3, . 9¢.R.]3 A Aad alcn =y
Heos o1zt HAaoidlct USleEiclt BIA TamUL Al Redl 31R.”

13. The first time bound promotion was granted to the applicant. The
said benefit of first time bound promotion was withdrawn by the
competent authority vide the impugned order dated 7.7.2008. The said
order is self explanatory and it refers to the condition in the G.R. dated

8.6.1995. In clause 2 (A) of the said G.R. it has been specifically

mentioned as under :-

“RUREA) e, e wisdA 3uEl SlcA HRA-AH AT

Qs H [FBIR AEl. AR SafHd gt AbRete=n
BAA-TRA A A UGlesteal et ey ABpuR @, 2 3ueha

(T (In-Situ) TR Gett AR AR UGIAR UGAad HRuld
ATA. AWM 3N e HHA-IARN {igd Q@ ABA. A

U 3tcte= 3ufdies caied aRyett wett SR .

14. From the aforesaid circumstances, it will be clear that the applicant
was not entitled to claim the benefit of first time bound promotion as per

the G.R. dated 8.6.1995, since he has refused the regular promotion.
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However, the first time bound promotion was given and when it came to
the knowledge on the objection taken by the res. no. 4 at the time of
fixation of pay of the applicant due to his voluntary retirement, the said
benefits of first time bound promotion scheme was withdrawn. However,
the respondents should not have recovered whatever amount wrongly
paid to the applicant due to grant of benefit of first time bound promotion
by showing it as excess payment in view of the condition of the said G.R.

as already stated hereinabove.

15. Even recently the Hon’ble Supreme Court has observed in the case

of STATE OF PUNJAB AND OTHERS ETC. VS. RAFIQ MASIH (WHITE

WASHER) ETC. IN CIVIL APPEAL NO. 11527/2014 (ARISING OUT OF

S.L.P. (C) NO. 11684/2012 AND OTHERS that the excess amount paid

to the Class — Il employee cannot be recovered from him.

16. The applicant is also claiming second time bound promotion
scheme in view of the G.R. dated 1.4.2010. The clause 5 of the said

G.R. states as under :-

“(8) ufgett eliH FHoR DHoEdr Adfid BHAR Y31 TEIEAA
3TUT ST 3R 6l UG IGET AEbRe! aR QN U0 Ulgal e
HlGH HAC S 3RARE 31N HHA-Alal AT FHA-A FAHRHE
faR Bl AUR AEL. AGI A AR Uleslall IJABRATN
Raiemga 92 auten FrfRa Adsa @ 3 3@ a ewdten

3teltel AGE A A HR A Az,
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17. In the present case, since the first time bound promotion benefit
granted to the applicant was withdrawn as he refused to accept the
regular promotion, and since the applicant was not entitled for the first
time bound promotion scheme, he is also not entitled for the benefit of
second time bound promotion scheme as per the G.R. dated 12.4.2010 in

view of the clause therein as reproduced hereinabove.

18. The learned Advocate for the applicant has invited my attention to
one of the judgment delivered by Hon’ble Bombay High Court, Bench at

Aurangabad in writ petition no. 2598 of 2012 [Shri Gopinath Bajaba

Ugale Vs. the State of Maharashtra & Ors] on 22.8.2012 and submitted

that in the similar circumstances, Hon’ble High Court has given relief to
the petitioner therein Shri Gopinath Bajaba Ugale. He submits that the

case of the present applicant is similar.

19. | have carefully gone through the said judgment. It is material to
note that, in the said judgment also the only recovery of excess amount
was quashed and the petitioner therein was held entitled to recovery of
the amount, which was already recovered. As already stated, the
recovery of excess amount is concerned, the respondents cannot recover
the so called excess amount paid to the applicant. If such amount is
recovered by the respondents, the same is required to be refunded to the

applicant.
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20. The applicant has not stated in the original application as to what
exact amount has been recovered from him due to withdrawal of benefits

of first time bound promotion. In view thereof | pass following order :-

ORDER

(1) The original application is partly allowed.

(i)  The impugned order dated 7.7.2008 only to the extent of
directions of recovery of excess amount from the applicant is

guashed and set aside.

(i)  The respondents are directed to repay the excess amount, if
recovered from the applicant under the impugned order. The
rest of the claim made by the applicant in the original

application stands rejected.

There shall be no order as to costs.

MEMBER (J)

ARJ-OA NO.458 OF 2012 JDK (PROMOTION)



